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IN THE DISTRICT COURT OF TIIE FIRST JI'DICIAL DISTRICT
IN At{D FOR CACITE COUNTY, STATE OF UTAH

JERRY D. OLDS
STATE ENGII.IEE&
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v.

THELMA AND JERRY CHARLES
SIMMONDS

STIPI'LATED FINAL ORDER OF
PERMAI{ENT INJUNCIION AGAINST
THELMA AND JBRRY CIIARLES
SIMMONDS

Judge Crordon J. Low

Civil No. 040101687 WR

Co-Defcndants.

on Augus l3,2ou,Plaintifi, Jerry D. Olds, Engineer for thc State of utab

("State Engine€r'), filed a complaint against watcr uscrs Thelma urd Jcrry Ctrarles

Simmonds ("simmondss'), seeking injunctive arrd other eguitable relief for violations of

the Water and lrrigation AcL as amendd, UtrH Copr ANN. $$ 73'l-l GtEq Cwest

Supp.200a). On AugUstl3,z}O{,tbis Court enlered a temporaryrestraining order

against the Simmondses. On August 26, after an evidantiary hearing was held the

previous day, this court entered a preliminry injmction against Mr. Simmonds. On

n
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Se,ptember 20,2W4, the parties stipulaled to a preliminary injunction against Ms.

Simmonds, and on October 5,2004, this court issued the preliminary injunction.

On March 15, 2005, this ma(er came before this court for trial- Healher B.

Shifron appearcl on behalf of the State Engineer. Mr. Robert Fotheringham and Will

A&in appeared as expert witnesses for the State. The Simmondses appeared and were

represeNrted by Mr. Arden LaudEcn. Several motions w€f,e oulstanding: Defe'ndants'

Verificd Motion to Implead Additional Defendants as Indispensable Parties; Defeodants'

Verified Motion for Enlargement of Time to Address Plaintiffs Motion for Surnmary

Judgment and Plaintiffs Response to Defendant's Motion forPartial Summary

Judgmcnt; Dcfendants' Motion for Partial Summary Judgment; State EDgineer's Motion

to Stike and in the Alternative, Motion for Stmrmary Judgrnent.

The court had considered tbe Complaint, the Kimball and Dierich Decrees,

motions, o<hibits, tesimony presented at the hearing for tbe preliminary injrnction, and

trial briefs. ln making its bench decision denying Defendants' Verified Motion to

lmplead Additional Defendants as Indispensable Parties, the court detcrmined that there

was no rcason lo not issue the permancnl injunction. Therefore, rather than argue tbe

remaining outstanding motions, inctuding the parties' motions for nrmmary judgment, or

proceed with rial, the parties stipulated to a permanent injunction. Based upon the

parties' stipulation, in which Defendants agreed shall contaiD, arnong other provisions,

the findings of the preliminary injunctions and temporary restraining orders,



f

THE COURT FINDS THAT:

l. plaintiffis the duty appointed Srate En-eineer of Utah and is the Director of the

Division of Water Rights ("Division")'

2. The state Engineer is charged with tbe general administrative responstility

over the water of the State.

3. The tegal doctrine of prior appropriation is codified in utalr law.

"Appropriators shall have priority amon-q thernselves according to the dates of

their respeAive appropriations, so that each appropriator sball be entitled to

receive his wbole supply before any subsequent appropriator shdl have any

right.- Utah Code Ann- 0 73-3-21(West Supp' 20O4)'

4. Under the final decree of rbe court in the case l)tah Power & Light company

v. Richmond lrrigation company,("Kimball Decree) tbe Bear River c,anal

company (..canal company") holds March l, 1889 priority rights for 333

c.f.s. of natural flow in the Bear River, as well as other water righls for a total

flow of 604 c-f.s.

5. The Simrnonds own equitable title in a parcel of property located in Section

22, TownshiP 14 Nor0r, Range I West'

6. Jerry Sirnmonds and Thelma Simmonds own equitable title to water user's

Claim Nos. 25-6627,p''ioity date May I ' l9l8'

?. Jerry Simmonds owns equitable title to water User claimNo- 256628'

priority date May l, 1918.



8. The Simmondses lease Water User's Claim Nos. 25-6917, priority date Jrme

12,l92},owned by Topaz Marketing Limited Partnership-

g. The Simmondses Utab Power and Ligtrt Distributjon Account number is

I 00870 (reference 24 .l | 4 or #A I 4).

10. Watef User's Claim Nos. 25-662'tand25-6628, by their terms are limited to

tbe irrigation flow of 3.0 cfs, respectively-

I l. The Callal Company's right is senior in priority to the natural flow water

rigbts of all other Utah users of supplernental storage water out of Bear Lake,

including the Simmondses, with the exception ofmiscellaneous rights totaling

approximately 5.0 c-f.s.

12. Utah codified the Bear River Compact" an interstate agreemerfi between the

State of Utah, tbe State of ldaho, and the Statc of Wyoming-

13. The Utah interstate distibution model for the Lower Bear River was

developed to distuibuted the natwal flow of the Bear River and accorurt for

storsge releases from Bear Lake to diversions in Idatro and Utah.

14. Distribution is by priority using diversion and sream flow rccords collected

by the Lower Bear River commissioner under the direction of the Utatr Sute

Engineer.

15. A similar water distribution model is used by tbe State of ldaho.

16. Natural flow is calculated using a reach-gain analysis, incorporating tbe travel

times and transil losses from the KimbaII and Dietrich Decrees.
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17. By luly 27,2004. the Utah Small lrrigators had used 66 acre-ferul of water in

excess of their allocations.

18. The Simmondses received notice on several occasions that they w€re Dot

legally entitled to pump, diverl, and use water fiom the BearRiver.

19. On August 2,2004,1he State Engineer sent a letter to Ore Utah Small

lrrigators informing thern lhal their allocations for tbe irrigation season had

been deliverej, and they must "immedialely cbase diveriing and using water

from tbe Bear River."

20. With the exception of tbe Simmondses, all of the Utab Small lrrigators wcre

in compliance with the State Engineer's order, and not diverting wat€rout of

priority.

21. On August 6,2Co4, the Bear River Water Comrnissioner tagged the

Simmonds pump-

22. On August 6,2OM,Terry Gnehm, the Bear River Commissioner, personally

informed Jerry Simmonds that he had received this water allocation for the

2004 inigation season, but tbe Simmondses continued to divert and use waler

out oftum-

23. On August 9,2W4,Robert Fotheringham and Will Atkin" ernployees ofthe

Divisjon of Water Righfs, observed the Sirnmondses' pump diverting water

from the Bear River.

24. Mr. Fotherjn-eham and Mr. Atkins tagged the pump and took digitd

photographs to document lhe diversion.
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25. On Augusl lOth and August I|th,2004, Mr. Atkin observed the Simmonds

pump operating and diverting water from the Bear Rivet.

26. On Augus 13,2}04,this court issued a Temporary Restraining Order

enjoining the Simmondses from pumping, diverting, and using water-

27 - The water conditions in the Bear River area are critical. Utab is in a period

of severe droughr. The Simmondses unlawful use of water in excess of their

water right sxacerbates the critical problem of declining storage water in Bear

I-ake.

28.The Simmondses unlawful use of water in excess ofhis urat€r rigbt interferes

with the ability of the State Engineer 1o perform his statutory duty under

Ureu Copr AI.IN. $ ?3-5-3 (West Supp.2004), whicb reguires the State

Engineer to "car4/ into effect the judgmenrs of the courts in relation to the

division, distribution or use of wat€r-"

29. The Simmondses had no legitimate justification for their unlawful use of

water. Therefore, the balance of harm weigbs against the Simmondses in this

matt€r and is irreparable-

The Couft HEREBY ORDERS:

l. The Simmondses'VeriIied Motion to Implead Additional Defendants as

Indispensable Parties is denied.

2. The Simmondses and their oflicers, agents, setrr,rants, employees, and

atlorneys, and those persons acting in active concerl with them are
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permanenlly enjoined from djvenin-e u,ater contrary 10 the laws ofUtah,

and shall obey all orders issued by the Utalr State En-eineer.

The remaining outstanding motions @efendants' Verified Motion for

Enlargement of Time to Address Plaintiffs Motion for Summary

Judgment and PlaintilT's Response to Defendant's Motion for Partial

Summary Judgment; Defendants' Motion for Panial Summary Judgment;

State Engineer's Motion to Strike and in tbe Alternative, Motion for

Summary Judgment) shall be consolidatei into the General Adjudication

of the Bear River, Case No- 822Q,inrhe First Dstricr Court in and for

Cache County, State of Uralr.

The court shall consider the motions if and when Defendants are allowed

1o open a petition for a mini-adjudication in Case No. 8220 rmdcr UTAH

Cope AxH. S 734-24 (West Srrpp. 2OO4).

If the Simmondses file a petition for a mini-adjudication in Case No- 8220,

they strall properly serve all parties in the General Adjudication of the

Bear River.

This permanent injunction shall be reconsidered when tbe adjudication,

Case No- 8220, is finalized.

lf the Simmondses violate any provision of this order, this court shdl iszue

an order 1o sbow cause, reguiring them to aPpear before the court and

show why lhey should not be found in conternpt, and the State Engineer

awarded any olber proper relief.
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8. All future service of notice upon Defendants, including s€rvice of an order

to shou, cause, shall be accomplished by certified mail to Mr. Lauritzen or

his successors-in-interest at his business address, or pursuant to Utatr Code

tun. $ 73-2-25(5) (West Supp. 2005). Certified proof of receipt is not

required.

Dated this* #ofrur"r"t, 2005

Approved as to form:

Arden Lauritzcn
A ttorney for Co-Defend ants

BY THE COURT


